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IN THE COURT OF COMMON PLEAS
WASHINGTON COUNTY, PENNSYLVANIA

CIVIL DIVISION
JANINE LITMAN and TIMOTHY CASE NO. 2012-8149
MASTROIANNI, individually and
jointly,
Plaintiffs,
V.

CANNERY CASINO RESORTS, LLC, a
Nevada limited liability company,
WASHINGTON TROTTING
ASSOCIATION, INC., a Delaware
corporation, WTA ACQUISITION CORP., a
Delaware corporation, CANNERY CASINO
RESORTS, LLC, CANNERY CASINO
RESORTS and WASHINGTON TROTTING
ASSOCIATION, INC., t/d/b/a THE
MEADOWS RACETRACK& CASINO, an
unincorporated association, CANNERY
CASINO RESORTS, an unincorporated
association consisting of one or more yet
unidentified natural and/or legal persons,
individually and jointly,’

Defendants.

DEFENDANTS’ BRIEF IN OPPOSITION TO
PLAINTIFFS’ MOTION TO COMPEL DISCOVERY

Defendants, Cannery Casino Resorts, LLC (“Cannery”), Washington Trotting

Association, Inc. (“WTA”), and WTA Acquisition Corp. (“WTA Acquisition”) (collectively

Defendants, Cannery Casino Resorts, LLC, Washington Trotting Association, Inc., and WTA Acquisition Corp.
(collectively, “Defendants”) deny that Cannery Casino Resorts exists as a business organization apart from
Cannery Casino Resorts, LLC. Defendants further deny that Cannery Casino Resorts, LLC and/or Washington
Trotting Association, Inc. participate in unincorporated associations, and further deny that an unincorporated
association can sue as a party. Accordingly, Defendants object to the caption to the extent that it purports to
state claims against any entity other than Cannery Casino Resorts, LL.C, Washington Trotting Association, Inc.,
and WTA Acquisition Corp. individually.



“Defendants™), by their counsel, Fox Rothschild LLP, file the following Brief in Opposition to
the Motion to Compel Discovery (“Motion to Compel”) filed by Plaintiffs Janine Litman
(“Litman”) and Timothy Mastroianni (“Mastroianni”) (collectively, “Plaintiffs™), stating as
follows:

I. INTRODUCTION

As Defendants understand it, the Motion to Compel raises two issues:
1. Are Defendants required to produce confidential internal documents, including non-
public financial information and patron statistics, without a written confidentiality

agreement and order?

2. Are documents that WTA provided to the Pennsylvania Gaming Control Board
(“PGCB”) in connection with a settlement agreement discoverable?

With regard to the first issue, a written confidentiality order is justified by (i) the
confidential, non-public nature of the documents and information requested by Plaintiffs, and (ii)
Defendants’ legitimate concerns regarding how Plaintiffs and their counsel may use Defendants’
confidential information. Defendants have been ready and willing to produce documents and a
privilege log as soon as such an agreement and order is in place.

Regarding the second issue, the Pennsylvania Race Horse Development and Gaming Act
(the “Gaming Act”) expressly provides that information submitted to the PGCB “shall be
confidential and withheld from public disclosure,” and the Pennsylvania Commonwealth Court
has held that such protection extends to discovery. In addition, pursuant to the policies
underlying Pennsylvania Rule of Evidence, which makes evidence of settlement discussions
inadmissible at trial, such documents and information should either be privileged or, at the very
least, subject to a heightened burden of relevance that Plaintiffs do not even attempt to meet.

Accordingly, Plaintiffs’ Motion to Compel should be denied in its entirety.



IL. FACTS

Plaintiffs, former patrons of The Meadows Racetrack and Casino (“The Meadows”), have
sued WTA, the owner and operator of The Meadows, and Cannery, a corporate parent of WTA,
on a variety of theories.” Plaintiffs’ original Complaint contained 18 separate causes of action.
Plaintiffs amended their complaint three times in response to Defendants’ preliminary objections.
On December 17, 2013, this Honorable Court ruled on Defendants’ preliminary objections to
Plaintiffs’ Third Amended Complaint, sustaining the objections to seven (7) counts and allowing
Plaintiffs to proceed on six (6) counts.

Pursuant to the parties’ agreement to stay discovery during the pendency of the
preliminary objections, Defendants responses to Plaintiffs’ 46 Requests for Admissions, 37
Interrogatories, and 21 Requests for Production of Documents were due on February 3, 2014,
Defendants timely served verified responses on those dates and informed Plaintiffs in the
transmittal letter that they were prepared to produce documents consistent with those responses
upon entry of a stipulated confidentiality order.

Counsel for Plaintiffs and Defendants participated in two hour-long discovery
conferences on February 11 and February 12, 2014. Prior to the second conference, Defendants
sent a draft confidentiality agreement and order to Plaintiffs’ counsel by e-mail and requested
comments. True and correct copies of that email and the draft confidentiality agreement and
order are attached hereto collectively as Exhibit 1. On February 13, 2014, Defendants sent a

letter, attached hereto as Exhibit 2, stating in part:

2 Defendants WTA and WTA Acquisition merged in 2001, and the merged entity operates as Washington

Trotting Association, Inc. Accordingly, WTA Acquisition, although named as a party, is not a separate
corporation from WTA.



[A]s we discussed on Monday, Defendants are not going to make a
piecemeal production and will produce all documents when a
stipulated confidentiality order is entered. I trust that the draft I
forwarded will be acceptable, and that production can be made
soon. In addition, to the extent that Defendants withhold
documents from their production based upon claims of privilege,
they will produce a privilege log.

Plaintiffs’ counsel acknowledged the letter in an e-mail dated Friday, February 14, 2014,
stating, “Without waiver, thank you.” See Exhibit 3. Nonetheless, Plaintiff’s counsel faxed a
motion to compel to Defendants after the close of business on Friday, February 14" for
presentation on Tuesday, February 18,2014 at 9:15 a.m.® Plaintiffs agreed not to proceed with
the Motion to Compel due to Defendants’ objections to the adequacy of notice. However, they
still failed to provide comments to the draft confidentiality agreement and order until February
24,2014, 12 days after Defendants forwarded the draft. While the parties will continue to pursue
an agreement, Defendants are submitting this Brief in the event that one cannot be reached
before presentation of the Motion to Compel.

III. ARGUMENT

A. A Confidentiality Agreement Is Necessary to Protect the Documents and
Information Being Produced by Defendants.

Nearly all of the documents sought by Plaintiffs in discovery are confidential internal
documents of WTA and Cannery, including non-public financials, patron statistics, and internal
training and operating manuals. Given the corporate governance issues raised by Plaintiff’s

fraud claims, the examination at depositions is likely to be even more intrusive.

Plaintiffs’ counsel did not call Defendants’ counsel to tell them that the Motion to Compel would be faxed at
5:30 p.m. on a Friday before a holiday weekend. Furthermore, although Defendants’ letter stated that William
Stang is no longer working on this case, and that all correspondence should be addressed to Patrick
Abramowich, Plaintiffs’ counsel continues to send all correspondence to Mr. Stang and has stated that he will
continue to do so until Mr. Stang withdraws his appearance.
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Plaintiffs’ counsel has argued that a written confidentiality agreement is unnecessary, and
that Defendants’ confidentiality concerns are adequately addressed by his statement in a letter
that he will not disclose their documents and information. Such an agreement is inadequate
because it fails to describe, inter alia, (i) the criteria and procedures for designating confidential
information, (ii) the specific persons to whom confidential information may be disclosed, (iii) the
procedures for maintaining, filing, and disposing of confidential information, and (iv) the
procedures applicable to experts and third parties who are provided with or requested to produce
confidential information. Notably, Plaintiffs also have objected to an “attorneys’ eyes only”
designation for highly confidential information. While Defendants do not intend to designate
any of the documents that they have identified to produce as “attorneys’ eyes only,” they believe
that such a designation should be available to the extent that Plaintiffs request documents or
information concerning, inter alia, proprietary business plans, customer lists, or marketing plans.

Equally important, Defendants have cause for concern regarding Plaintiffs’ intentions
with regard to their confidential information. Specifically:

1. Mastroianni already has gone to the press regarding his accusations against
Defendants, resulting in the December 15, 2011, Pittsburgh Post-Gazette article
attached hereto as Exhibit 4. Mastroianni claimed in the article that he
“badgered” The Meadows’ general manager and director of table games over
certain allegations in the Complaint, and that The Meadows “has it out” for him.

2. Plaintiffs’ counsel also has been publicizing this case on his website, apparently
to promote his firm. Plaintiffs’ counsel has posted all filings from this case on his
website and also written and published a press release regarding the Court’s ruling
on Defendants’ Motion to Dismiss. See Exhibit 5.

3. Paragraph 72 of Plaintiffs’ Third Amended Complaint states, “Defendant
Mastroianni was known to be collecting data regarding the [table games] play [at
The Meadows], as he was openly documenting play statistics for use, data
warehousing and data sharing with Plaintiff Litman.” Clearly, it would be

improper for Mastroianni to continue collecting and using data from The
Meadows through discovery.



Given the above, Defendants have heightened concerns regarding their privacy and
maintaining the confidentiality of their business operations. Defendants continue to be ready and
willing to produce documents responsive to Plaintiffs’ requests as soon as an appropriate
confidentiality agreement is reached.

B. Documents Relating To Defendants’ Settlement Negotiations with the Pennsylvania
Gaming Control Board Are Confidential and Not Discoverable.

Piaintiffs also seek the production of all documents and communications related to
Defendants’ settlement negotiations with the PGCB regarding The Meadows’ collection of a
commission, or “vigorish,” on certain craps bets. Defendants have objected to such discovery as
confidential and seeking statements made during settlement negotiations. When Plaintiffs
requested authority to substantiate Defendants’ claims during the meet-and-confer process,
Defendants provided the letter attached hereto as Exhibit 6. While Plaintiffs did not provide any
contrary authority —to either Defendants’ counsel or this Court — they have included settlement
communications in the Motion to Compel.

The recently-revised Section 1206(f) of the Gaming Act provides that information
“obtained by the board or the bureau as part of a background or other investigation from any
source shall be confidential and withheld from public disclosure.” 4 Pa.C.S. § 1206(f) (emphasis
added). Since WTA provided the PGCB with the communications requested by Plaintiffs as part
of a PGCB investigation, those communications are confidential pursuant to Section 1206(f) and
not subject to disclosure under the Pennsylvania Right-to-Know Law, 65 P.S. § 66.1, ef seq. See
65 P.S. § 66.102-305 (providing that the Pennsylvania Right-to-Know Law does not permit the
disclosure of information that is prohibited from disclosure by a federal or state law or

regulation).



In a recent opinion, the Pennsylvania Commonwealth Court ruled that the application of

" Section 1206 made information provided to the PGCB confidential, and thus, non-discoverable
in litigation. Philadelphia Entm’t & Dev. Partners, L.P. v. Pa. Gaming Control Bd., 34 A.3d
261, 279 (Pa.Commw.Ct. 2011). While the court did not elaborate on its holding, the rationale is
sound. If a party could discover communications to the PGCB through a discovery request or
subpoena, rather than a Right-to-Know request, the confidentiality provided for in Section
1206(f) would be meaningless.

Even if Section 1206 did not protect WTA’s communications with the PGCB from
discovery, numerous courts interpreting Federal Rule of Evidence 408, which is materially
similar to Pennsylvania Rule of Evidence 408, hold that documents related to settlement
discussions are not only inadmissible at trial, but privileged from discovery. See, e.g., Goodyear
Tire & Rubber Co. v. Chiles Power Supply, Inc., 332 F.3d 976 (6th Cir. 2003); California v.
Kinder Morgan Energy Partners, L.P., Civ.-A. No. 07-1883-MMA(WVG), 2010 WL 3988448
(S.D.Cal. Oct. 12, 2010); Therapeutic Research Faculty v. NBTY, Inc., Civ.-A. No. S-05-2322
GEB DAD, 2006 WL 3371856 (E.D.Cal. Nov. 21, 2006). Logically, those courts conclude that
“[c]ommunications made in furtherance of settlement negotiations are protected from third party
discovery because of the public policy favoring confidentiality of such communications.”
California, 2010 WL 398848 at *4.

Moreover, even in jurisdictions that do not recognize an outright privilege for documents
related to settlement discussions, the party seeking such discovery must make a heightened
showing of relevance for those documents to become discoverable. See Allison v. Goodyear Tire

& Rubber Co., Civ.-A No. 07-69104, 2010 WL 3384723 (E.D.Pa. Aug. 19, 2010). Plaintiffs



have not even attempted to make such a showing, and their motion to compel the discovery of

settlement communications should be denied.

1V. CONCLUSION

In light of the foregoing, Defendants respectfully request that this Honorable Court deny

Plaintiffs’ Motion to Compel Discovery and enter an appropriate confidentiality order

concerning the production of documents and information in this case.

FOX ROTHSCHILD LLP

s

Patrick L. Abramowich, Esquire
PA ID No. 74494

Benjamin 1. Feldman, Esquire
PA ID No. 312683

625 Liberty Avenue, 29" Floor
Pittsburgh, PA 15222
Telephone: (412) 391-1334

Counsel for Defendants,

Cannery Casino Resorts, LLC,
Washington Trotting Association, Inc.,
and WTA Acquisition Corp.
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From: Abramowich, Patrick L. <PAbramowich@foxrothschild.com>

Sent: Wednesday, February 12, 2014 12:05 AM

To: Gregg R. Zegarelli (gregg.zegarelli@zegarelli.com)

Subject: Stipulated Agreement and Order on Confidentiality

Attachments: 24708750_1_Stipulated Agreement and Order on Confidentiality. DOC
Gregg,

I am attaching a proposed Stipulated Agreement and Order on Confidentiality for your review and comment. | look
forward to speaking with you later today.

Very truly yours,

Patrick Abramowich

Partner

Fox Rothschild LLP

625 Liberty Avenue

29th Floor

Pittsburgh, PA 15222-3115

(412) 394-5566 - direct
412-391-6984- fax
PAbramowich@foxrothschild.com
www.foxrothschild.com
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IN THE COURT OF COMMON PLEAS
WASHINGTON COUNTY, PENNSYLVANIA

CIVIL DIVISION
JANINE LITMAN and TIMOTHY CASE NO. 2012-8149
MASTROIANNI, individually and
jointly,
Plaintiffs,
V.

CANNERY CASINO RESORTS, LLC, a
Nevada limited liability company,
WASHINGTON TROTTING
ASSOCIATION, INC., a Delaware
corporation, WTA ACQUISITION CORP., a
Delaware corporation, CANNERY CASINO
RESORTS, LLC, CANNERY CASINO
RESORTS and WASHINGTON TROTTING
ASSOCIATION, INC., t/d/b/a THE
MEADOWS RACETRACK& CASINO, an
unincorporated association, CANNERY
CASINO RESORTS, an unincorporated
association consisting of one or more yet
unidentified natural and/or legal persons,
individually and jointly,’

Defendants.

STIPULATED AGREEMENT AND ORDER ON CONFIDENTIALITY

Plaintiffs Janine Litman and Timothy Mastroianni, and Defendants Cannery Casino
Resorts, LLC, Washington Trotting Association, Inc., and WTA Acquisition Corp (herein
sometimes referred to separately as a ‘“Party” and collectively as “the Parties”), by their

undersigned counsel, hereby stipulate and agree to the following limitations on the use and

Defendants, Cannery Casino Resorts, LLC, Washington Trotting Association, Inc., and WTA Acquisition
Corp. (collectively, “Defendants”) deny that Cannery Casino Resorts exists as a business organization
apart from Cannery Casino Resorts, LLC. Defendants further deny that Cannery Casino Resorts, LLC
and/or Washington Trotting Association, Inc. participate in unincorporated associations, and further
deny that an unincorporated association can sue as a party. Accordingly, Defendants object to the caption
to the extent that it purports to state claims against any entity other than Cannery Casino Resorts, LLC,

24708750v1



dissemination of documents and other information obtained through discovery in the above-
captioned Action (the “Action”), and to seek Court approval of the same:

1. (a) The Parties may designate as confidential any document produced or
testimony given by any of them or a third party which the designating Party in good faith
believes contains, refers to, or relates to: (i) confidential personal information; (ii) confidential
business information; (iii) trade secrets; or (iv) sensitive proprietary information, which may
include, but is not limited to, commercial, financial, regulatory, customer, client and/or vendor
information (referred to herein collectively as “Confidential Information”). The Parties shall
designate documents and/or testimony as confidential only to the extent reasonably necessary to
preserve the confidentiality of the Confidential Information. The documents and/or testimony
subject to restricted use and disclosure under this Stipulated Agreement and Order on
Confidentiality (the “Agreement and Order”) shall bear the word “CONFIDENTIAL” on each
page.

(b) In addition, the Parties may designate as highly confidential any document
produced or testimony given by them or a third party which the designating Party in good faith
believes: (i) contains, refers to, or relates to Confidential Information, and (ii) concerns matters
of central importance to the finances, trade secrets, intellectual property, internal policies and
procedures, business/customer relationships, strategic plans and/or business methods of the
producing Party (referred to herein as “Highly Confidential Information”). Documents and/or
testimony designated as highly confidential shall be subject to all of the provisions, restrictions

and obligations of this Agreement and Order applicable to Confidential Information, as well as

Washington Trotting Association, Inc,, and WTA Acquisition Corp. individually. This objection is made by
the Defendants alone, and Plaintiffs do not join the objection by signing this Agreement and Order.

24708750v1 2



the additional provisions of Paragraph 4, and bear the words “HIGHLY CONFIDENTIAL” on
each page.

2. The restrictions and obligations set forth in this Agreement and Order relating to
Confidential Information and Highly Confidential Information shall not apply to any information
which: (i) is already public knowledge; (ii) has become public knowledge other than as a result
of disclosure by a receiving Party; or (iii) a receiving Party legitimately possesses independent of
the producing Party. The provisions of this paragraph shall not preclude the Parties from
designating as confidential or highly confidential any documents that one Party obtained directly
or indirectly from another Party as a result of the Parties’ business/customer relationship prior to
the Action.

3. Disclosure by the Parties of Confidential Information shall be limited to:

(a) The Parties to this Action and any employees and/or agents of the Parties
who, in the good faith opinion of the receiving Party, have a legitimate need to know the
information in connection with litigation of the Action;

(b) Both in-house and outside counsel employed or consulted by any Party to
assist in the Action; the attorneys, paralegals and stenographic and clerical employees in the
respective law firms and legal departments of such counsel; the personnel supplied by any
independent contractor with whom such attorneys work in connection with the Action; and
stenographic employees and court reporters recording and transcribing testimony relating to the
Action;

(©) Any consultant or expert who has been retained to assist counsel or a Party
to the Action and to whom it is reasonably necessary to disclose Confidential Information for the

purpose of assisting in, or consulting with respect to, the preparation and trial of the Action,
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provided that such person has read or been advised of the terms of this Agreement and Order and
agreed to be bound by its terms in accordance with Paragraph 6 hereof before viewing any such
Confidential Information and otherwise complies with this Agreement and Order;

(d) The Court and any members of its staff to whom it is reasonably necessary
to disclose Confidential Information for the purpose of assisting the Court in this Action; and

(e Witnesses who appear at any deposition, hearing or trial in this Action,
provided that counsel making such disclosure shall provide a copy of or describe the terms of
this Agreement and Order to each witness and shall use his or her best efforts to obtain the
witness’ agreement to be bound by its terms in accordance with Paragraph 6 of this Agreement
and Order.

4, Disclosure by the Parties of Highly Confidential Information shall be limited to:

(a) Both in-house and outside counsel employed or consulted by any Party to
assist in the Action; the attorneys, paralegals and stenographic and clerical employees in the
respective law firms and legal departments of such counsel; the personnel supplied by any
independent contractor with whom such attorneys work in connection with the Action; and
stenographic employees and court reporters recording and transcribing testimony relating to the
Action;

(b) Any consultant or expert who has been retained to assist counsel or a Party
to the Action and to whom it is reasonably necessary to disclose the particular document or
téstimony that has been markéd Highly Confidential for the purpose of assisting in, or consulting
with respect to, the preparation and trial of the Action, provided that such person has read or

been advised of the terms of this Agreement and Order and agreed to be bound by its terms in
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accordance with Paragraph 6 hereof before viewing any such Highly Confidential Information
and otherwise complies with this Agreement and Order;

() The Court and any members of its staff to whom it is reasonably necessary
to disclose Highly Confidential Information for the purpose of assisting the Court in this Action;
and

(d) Witnesses who appear at any deposition, hearing or trial in this Action,
provided that (i) such witness was an author, addressee, or prior recipient of the Highly
Confidential Information, or had access to such information by virtue of his/her employment,
and (ii) counsel making such disclosure provides a copy of or describes the terms of this
Agreement and Order to each such witness and uses his or her best efforts to obtain the witness’
agreement to be bound by its terms in accordance with Paragraph 6 of this Agreement and Order.

5. The persons identified in Paragraphs 3 and 4 shall be prohibited from using any
Confidential Information and/or Highly Confidential Information in any way outside the scope of
litigating this Action and/or from disclosing Confidential Information and/or Highly Confidential
Information to any other person or entity, except as otherwise agreed upon in writing by the
producing Party; or except as required by law or as permitted by subsequent order of the Court.

6. Any person to whom Confidential Information and/or Highly Confidential
Information is disclosed shall be provided a copy of this Agreement and Order, prior to
disclosure of the Confidential Information and/or Highly Confidential Information; shall be
directed not to reveal the contents of the Confidential Information and/or Highly Confidential
Information for any purpose other than as permitted in this Agreement and Order; or as required
by law, or a subsequent order of the Court; and shall execute an Affidavit in the form attached

hereto as Exhibit A. By executing the attached Affidavit, the person to whom Confidential
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Information and/or Highly Confidential Information is disclosed shall agree to be bound by the
terms and conditions of this Agreement and Order and to subject himself/herself to the
jurisdiction of the Court of Common Pleas of Washington County, Pennsylvania solely for the
enforcement of this Agreement and Order prior to being permitted to review documents or
testimony.

7. Should any Conﬁdential Information and/or Highly Confidential Information be
disclosed, inadvertently or otherwise, by the receiving Party or Parties to any person or entity not
authorized under this Agreement and Order to receive such Confidential Information and/or
Highly Confidential Information, then the disclosing Party shall: (i) use that Party’s best efforts
to obtain the return of any such Confidential Information, Highly Confidential Information
and/or any copies thereof and to bind the unauthorized recipient to the terms of this Agreement
and Order; (ii) promptly notify the producing Party of the unauthorized disclosure and the
identity of the unauthorized recipient; and (iii) serve on the other Parties a copy of an Affidavit
in the form attached hereto as Exhibit A executed by the unauthorized recipient.

8. The use of Confidential Information and/or Highly Confidential Information for
any purpose other than the discovery, trial preparation, trial and appeal of the Action is
prohibited, except as required by law or as authorized by subsequent order of the Court. In the
event that a Party is served with a subpoena seeking the production of Confidential Information
and/or Highly Confidential Information, the Party receiving the subpoena shall, prior to
producing such Confidential Information and/or Highly Confidential Information: (i) provide
prompt written notice of the subpoena to the Party that produced such Confidential Information
and/or Highly Confidential Information, and (ii) afford the Party that produced such Confidential

Information and/or Highly Confidential Information a reasonable period of time, not less than
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seven (7) business days after the notice required hereunder is received, to object to the
production of the Confidential Information and/or Highly Confidential Information.

9. The acceptance of Confidential Information and/or Highly Confidential
Information by the Parties shall not constitute an admission or concession or permit an inference
that the Confidential Information and/or Highly Confidential Information is, in fact, confidential
and/or highly confidential. A Party’s failure to challenge the propriety of a confidential or highly
confidential designation at the time such designation is made shall not preclude a subsequent
challenge thereto. In the event that any Party disagrees at any stage of these proceedings with
the designation of any information as confidential and/or highly confidential, the Parties shall try
first to resolve such dispute in good faith on an informal basis. If the dispute cannot be resolved,
the Party challenging the confidentiality designation must move the Court to remove such
designation. Nothing in this paragraph in any way alters the Parties’ respective burdens of proof
if the challenging Party seeks approval of the Court to remove such designation. This
Agreement and Order shall be without prejudice to any Party’s right to bring before the Court at
any time the question of whether any particular information is or is not confidential or to seek
modification of this Agreement and Order.

10.  Inadvertent production of any information, testimony, document or thing without
it being designated confidential and/or highly confidential shall not itself be deemed a waiver of
any claim of confidentiality as to such information, testimony, document or thing, and the same
may thereafter be designated as confidential or highly confidential. A Party may not be held in
violation of this Agreement and Order for the distribution of information, testimony, documents

and/or things prior to their designation as confidential and/or highly confidential.
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1.  (a) In the event that counsel for any Party determines to file with this Court
any Confidential Information and/or Highly Confidential Information or any documents
containing or making reference to such Confidential Information and/or Highly Confidential
Information, such documents, or the portions of them that contain Confidential Information
and/or Highly Confidential Information, shall be filed only in a sealed envelope on which the
case caption and a statement substantially in the following form shall be endorsed:

CONFIDENTIAL

This envelope contains documents that are subject to a Stipulated

Agreement and Order on Confidentiality, approved as an order of

Court, governing the use of confidential and highly confidential

documents and information. This envelope is not to be opened

until further order of Court.

All such material so filed shall be maintained by the Prothonotary separate from the public
records in this Action and shall be released only upon further order of the Court. However, the
Prothonotary may release such materials to Court personnel and to counsel of record for the
Parties without further order.

(b) The Prothonotary shall also (i) accept under seal all hearing and trial
transcripts wherein Confidential and/or Highly Confidential Information is disclosed and any
exhibits moved into evidence that have been designated by the producing party as “Confidential”
or “Highly Confidential,” (ii) shall maintain all transcripts wherein Confidential and/or Highly
Confidential Information is disclosed and any exhibits designated as “Confidential” or “Highly
Confidential” separate from the public records in this Action, and (iii) shall release the
transcripts and exhibits designated as “Confidential” and/or “Highly Confidential” only upon

further order of the Court, except that the Prothonotary may release the transcripts and exhibits to

Court personnel and to counsel of record for the Parties without further order.
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12. (a) All copies of documents containing Confidential Information and/or
Highly Confidential Information shall be destroyed (or, to the extent stored electronically,
deleted) by the Parties to whom they were produced at the termination of this Action, except that
counsel of record for the Parties in the Action may each retain one archival copy of any
Confidential Information and/or Highly Confidential Information contained in (i) deposition
and/or trial exhibits, (ii) deposition and/or trial transcripts, (iii) pleadings, or (iv) materials
constituting attorney work product. Such archival copies shall continue to be treated as
Confidential Information and/or Highly Confidential Information under this Agreement and
Order. The destruction of documents containing Confidential Information and/or Highly
Confidential Information shall be completed no later than sixty (60) days after the time limit for
final appeal has expired.

(b) A Party providing documents containing Confidential Information and/or
Highly Confidential Information to an expert, consultant, or witness pursuant to this Agreement
and Order shall ensure that all copies of those documents are destroyed at the termination of the
Action. To the extent that a Party provides copies of documents containing Highly Confidential
Information to an outside expert or consultant pursuant to paragraph 4(b) herein, such expert or
consultant shall retain copies of such documents only so long as reasonably necessary to assist
in, or consult with respect to, the preparation and trial of the Action and/or in conjunction with
providing testimony at deposition and/or trial, after which time the documents shall be returned
to counsel by whom the expert or consultant was engaged.

13.  If a third party provides discovery to any Party in connection with this Action,
such third party may adopt the terms of this Agreement and Order with regard to the production

of Confidential Information and/or Highly Confidential Information by executing and filing with
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the Court a notice of election in the form attached hereto as Exhibit B. In the event of such
election, the provisions of this Agreement and Order shall apply to such discovery as if such
discovery were being provided by a Party. Under such circumstances, the third party shall have
the same rights and obligations under this Agreement and Order as held by the Parties to this
Action.

14.  This Agreement and Order shall survive the termination of the Action.

15. The Parties shall seek the Court’s approval of the agreement set forth herein,

which, if so granted, shall have the full force and effect of an order of Court.

[SIGNATURE PAGE TO FOLLOW]
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Dated: February 2014

FOX ROTHSCHILD LLP ZEGARELLI TECHNOLOGY & ENTREPRENEURIAL
VENTURES Law Group, P.C.

By: By:

Patrick L. Abramowich, Esquire
PA ID No. 74494

Benjamin I. Feldman, Esquire
PA ID No. 312683

625 Liberty Avenue, 29th Floor
Pittsburgh, PA 15222
Telephone: (412)391-1334

Counsel for Defendants,

Cannery Casino Resorts, LLC,
Washington Trotting Association, Inc.,
and WTA Acquisition Corp.

APPROVED and ORDERED this day of

24708750v1 11

Gregg R. Zegarelli, Esquire

2585 Washington Road, Suite 134
Summerfield Commons Office Park
Pittsburgh, PA 15241
mailroom.grz@zegarelli.com

Counsel for Plaintiffs,
Janine Litman and
Timothy Mastroianni

, 2014.




IN THE COURT OF COMMON PLEAS
WASHINGTON COUNTY, PENNSYLVANIA

CIVIL DIVISION
JANINE LITMAN and TIMOTHY CASE NO. 2012-8149
MASTROIANNI, individually and
jointly,
Plaintiffs,

V.

CANNERY CASINO RESORTS, LLC, a
Nevada limited liability company,
WASHINGTON TROTTING
ASSOCIATION, INC., a Delaware
corporation, WTA ACQUISITION CORP., a
Delaware corporation, CANNERY CASINO
RESORTS, LLC, CANNERY CASINO
RESORTS and WASHINGTON TROTTING
ASSOCIATION, INC., t/d/b/a THE
MEADOWS RACETRACK& CASINO, an
unincorporated association, CANNERY
CASINO RESORTS, an unincorporated
association consisting of one or more yet
unidentified natural and/or legal persons,
individually and jointly,

Defendants.

AFFIDAVIT AND AGREEMENT TO BE BOUND BY

STIPULATED AGREEMENT AND ORDER ON CONFIDENTIALITY

1. I, , have been asked by counsel

for in the above-captioned matter to review

certain documents, testimony, or other information which is confidential and/or highly

confidential and subject to a Stipulated Agreement and Order on Confidentiality dated

EXHIBIT A
24708750v1

, 2014 (“the Agreement and Order”), entered by the Court, which governs



the use of Confidential Information and Highly Confidential Information (as defined in the
Agreement and Order).

2. Counsel for has explained to me that I am not

permitted to disclose the Confidential Information and/or Highly Confidential Information or use
documents or testimony containing Confidential Information and/or Highly Confidential
Information for any purpose other than as permitted in the Agreement and Order.

3. I have reviewed the Agreement and Order governing the use of this Confidential
Information and Highly Confidential Information and agree to be bound thereby, and voluntarily
submit to the jurisdiction of the Court of Common Pleas of Washington County, Pennsylvania
with respect to the enforcement of said Agreement and Order, or with respect to any other order
issued by the Court governing the use of Confidential Information and/or Highly Confidential

Information in this Action.

Dated;

Sworn and Subscribed before me
this day of , 201

Notary Public

My Commission expires:

24708750v1 2



IN THE COURT OF COMMON PLEAS
WASHINGTON COUNTY, PENNSYLVANIA

CIVIL DIVISION
JANINE LITMAN and TIMOTHY CASE NO. 2012-8149
MASTROIANNI, individually and
jointly,
Plaintiffs,

V.

CANNERY CASINO RESORTS, LLC, a
Nevada limited liability company,
WASHINGTON TROTTING
ASSOCIATION, INC., a Delaware
corporation, WTA ACQUISITION CORP., a
Delaware corporation, CANNERY CASINO
RESORTS, LL.C, CANNERY CASINO
RESORTS and WASHINGTON TROTTING
ASSOCIATION, INC., t/d/b/a THE
MEADOWS RACETRACK& CASINO, an
unincorporated association, CANNERY
CASINO RESORTS, an unincorporated
association consisting of one or more yet
unidentified natural and/or legal persons,
individually and jointly,

Defendants.

NOTICE OF ELECTION TO ADOPT STIPULATED

AGREEMENT AND ORDER ON CONFIDENTIALITY

1. , a non-party to the above-captioned

Action, has been requested and/or subpoenaed by a Party to produce discovery containing

Confidential Information and/or Highly Confidential Information in connection with the Action.

2. hereby elects to adopt the terms of

the Stipulated Agreement and Order on Confidentiality dated

EXHIBIT B
24708750v1






